Scalia Backs Feudal
Law Against Democracy

by Marianna Wertz

Supreme Court Associate Justice Antonin Scalia, the high
court’s leading advocate of the death penalty though an
avowed Roman Catholic, made astartlingly viciousattack on
both American representativedemocracy, and Pope John Paull
I1, inaJan. 25 speech. Scalia spoke as part of apanel discus-
sion on “Religion, Politics, and the Death Penalty,” at the
Pew Forum’s Conference on Religion and Public Life at the
University of Chicago. While the event, and Scalid' s attack
on papal teaching, were widely covered in the American me-
dia, his assault on representative democracy was largely ig-
nored by a press seeking scandal rather than substance.

The speech confirmed the warning on Scalia made by
Lyndon L aRouche shortly after the 2000 Presidential election
wasresolved through Supreme Court intervention. LaRouche
pointed to the extreme danger posed by theradical empiricist
legal doctrine espoused during those dangerous days by Sc-
dia(seeEIR, Jan. 1, 2001).

Likening Scalia slegal doctrinetothat of Napoleon Bona-
parte or Prince Metternich’ sHoly Alliance, LaRouchewrote;
“It were inevitable, that if the doctrine expressed by Scalia,
were to continue to prevail at the highest levels of the U.S.
government, that under the conditions of crisisnow confront-
ing the U.S.A., and also the world at large, the result must
either be aform of a dictatorship in the U.S.A. as bad, and
probably worse than that in Germany under the Hitler dicta-
torship; or, should such a dictatorship fail, as is likely, the
worst dark age in the recent memory of our planet.”

Scorning the Pope

While Scalia has been defying Catholic teaching on the
death penalty for years, this was the first public airing of
his*“reasoning” in support of capital punishment—reasoning
which he derives from his embrace of “the divine right of
kings,” ashe phrased it. Making public what he has practiced
on the Court, Scalia attacked Pope John Paul 1, and the
changes which the Pope has brought about since 1997, when
the new catechism of the Roman Catholic Church proclaimed
that the death penalty should be excluded “in every case”
without exception.

At the Pew conference, Scalia first made clear his radi-
cally nominalist view of Congtitutional law. “ The Consgtitu-
tion| apply isnot living nor dead, but, asl putit, ‘enduring,’ ”
hesaid, rejecting the Constitution asa“ living document” and
thus open to interpretation by the Supreme Court. “It means
today not what current society, much lessthe Court, thinksit
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ought to mean, but what it meant when it was adopted. For
me, therefore, the constitutionality of the death penalty isnot
adifficult, soul-wrenching question. It was clearly permitted
when the Eighth Amendment was adopted. ... And soit is
clearly permitted today as far as the Congtitution is con-
cerned.”

He declared that Catholic jurists opposed to the death
penalty—i.e., those agreeing with current Catholic teach-
ing—should resign.

“Youwill gather fromwhat | have said that | do not agree
with [John Paul 1I's encyclical against capital punishment]
Evangelium Vitae and the new Catholic catechism,” Scalia
said. “It seems to me that the encyclical either ignores or
rejects the longstanding Church teaching that retributionisa
valid purpose; indeed, the principal purpose of government
punishment.”

He declared that “the statement contained in Evangelium
Vitae . . . does not represent ex cathedra teaching; that is, it
need not be accepted by practicing Cathalics, although they
must give it thoughtful and respectful consideration.” Asto
the catechism, he swept it aside with the statement, “| assume
that i sjust thephenomenon of theclerical bureaucracy saying,
‘Yes, boss.””

Scalia s open defiance of the Pope on thisissue, and his
further embrace of a feudal Church, puts him in bed with
advocatesof the" empty seat” (sedevacante) theory in Cathol -
icism—widespread in the Northern Virginia parishes Scalia
frequents—the idea that the Apostolic See is “empty,” be-
cause John Paul Il isaheretic.

‘Divine Right of Kings

The speech also profiles Scalia as a mgjor player in the
ongoing attempted coup d’ état against this nation’s govern-
ment. It places him sguarely in the center of the Brzezinski/
Kissinger/Huntington crowd’s drive to turn Americainto a
new British-style empire.

Scalia told the audience, “Few doubted the morality of
the death penalty in the agethat believedin the divineright of
kings.” But themillennia-old* consensusof Westernthought”
on capital punishment and the powers of the state “has been
upset .. . . by theemergence of democracy. It iseasy to seethe
hand of almighty God behind rulerswhose forebears, deepin
the mists of history, were mythically anointed by God or
who at least obtained their thronesin awful and unpredictable
battle whose outcome was determined by the Lord of Hosts;
that is, the Lord of Armies. Itismuch moredifficult to seethe
hand of God or of any higher moral authority behind thefools
and rogues—asthel oserswould haveit—whomweourselves
elect to do our own will. How can their power to avenge, to
vindicate the public order be any greater than our own?

“Soitisnoaccident,” Scaliaconcluded, “that the modern
view that the death penalty is immoral has centered in the
West. That has little to do with the fact that the West has a
Christian tradition, and everything to do with the fact that the
West isthe domain of democracy.”
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